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Introduction 
 
The Department of Food and Agriculture (Department) promotes the intelligent production 
and orderly marketing and distribution of all milk and dairy products.  For more than 50 
years, California has been the number one ranking agricultural producer and exporter in the 
United States, growing more than half of the nation’s fruits and vegetables. California is also 
the largest dairy producer and has some of the largest dairies in the country, averaging 665 
cows per dairy. In the year 2000, California accounted for 19.2 percent of the milk produced 
in the United States and cash farm receipts from the marketing of milk and cream reached 
$3.7 billion. 
 

The Dairy Marketing Branch 
 

The Dairy Marketing Branch (Branch) is responsible for enforcing the provisions of the 
California Food and Agricultural Code and related regulations concerning the marketing of 
milk and dairy products. These provisions were adopted to maintain an orderly and stable 
market for milk and dairy products by discouraging marketing tactics that may cause sudden 
market price fluctuations. The laws also deter the formation of monopolies in the wholesale 
and retail sectors of the dairy industry, which if left unmonitored, could lead to 
discriminatory practices and predatory pricing designed to force competitors out of 
business.  Branch responsibilities include: encouraging sound production and marketing of 
dairy products by resolving public policy issues and providing key market information, 
establishing minimum milk farm prices and enforcement of statutes prohibiting unlawful 
marketing practices relating to milk and dairy products, and formulating a comprehensive 
plan of regulating the marketing of milk, ensuring availability to consumers of an adequate 
and continuous supply of pure, fresh, wholesome market milk.  The Food and Agricultural 
Code and regulations, Pooling Plan, and Stabilization and Marketing Plan provisions apply 
equally to all manufacturers, distributors, producers, wholesale customers, brokers, or any 
representative of them. 
 
Branch Enforcement Unit 
 
The Branch Enforcement Unit is responsible for enforcing laws pertaining to the marketing 
and trade practices associated with distribution of milk and dairy products.  The staff 
performs investigations to verify compliance with dairy industry laws and may exercise its 
authority to take enforcement actions.  
 
The basis of the milk and dairy products marketing provisions discussed in this booklet is 
found in the California Food and Agricultural Code (Code), Division 21, Part 3, Chapter 1 
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(website: www.leginfo.ca.gov/calaw.html). These laws can also be viewed at the back of this 
booklet. 
 
The regulations related to these provisions of the Code are contained in Title 3, Chapter 3, 
Subchapter 3 of the California Code of Regulations (Regulations) (website: www.calregs.com).  
A copy of the Barclays Official California Code of Regulations can be purchased by contacting 
The West Group at (800) 888-3600. 
 
Licensing Requirements 
 
Any person who regularly operates mobile vehicles on routes used predominately for the 
sales of dairy products to wholesale customers is required to be a licensed distributor. 
Distributors whose routes are used predominately for home delivery customers are not 
required to be licensed; however, if less than 51% of their business is to homes, then a license 
is required, Code Section 61306, and Sections 62141 and 62142. 
 
 
Records 
 
Any distributor, manufacturer or person who sells at wholesale is required to maintain 
and keep certain records. In addition to price schedules and terms and conditions, 
records must be kept of all milk received, processed and sold, the quantity sold, the price 
received and all costs of handling, processing, sale and delivery, Code Section 61441.  
The Secretary, or his/her representatives, shall have access anywhere records concerning 
milk and dairy products are kept, which includes any place where dairy products are sold. 
The records may be inspected and copied at any place in the State, Code Section 61442. 
 
How To Use This Booklet 
 
The most common unlawful practices are categorized with related subtopics following. 
For example, violations related to selling dairy products below cost are located in the 
"Sales Below Cost" section.  References to the codes and regulations are noted in italics 
and can be found at the websites previously mentioned.  
 
Confidentiality 
 
Information obtained pursuant to these provisions is confidential and shall not be 
divulged, except if necessary for the determination of any court proceeding or hearing 
before the Secretary or his/her representatives, Code Section 61443. 
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Glossary of Terms/Definitions 
 
 
The definitions listed below are guidelines, for more specific definitions refer to the Food 
and Agricultural Code or visit our website at www.cdfa.ca.gov/dairy. 
 
Brokers: Persons or firms who represent others in buying and selling milk and dairy 
products are subject to the same unlawful practices provisions as are distributors, 
manufacturers and wholesale customers.  Examples of broker marketing practices subject 
to the Code and regulations include: 1) A broker may not sell dairy products below cost, 
whether or not the transaction is on behalf of another party; and 2) A broker can be 
considered a joint participant to an unlawful practice. For example, an unlawful practice 
may involve a broker purchasing dairy products below cost from a dairy supplier.  If a 
broker is engaged in selling a large lot of butter, the prices at which he sells the lot must 
be in compliance with the "special price" and "discrimination" provisions. The broker may 
not offer a special price or service that is not made available to other wholesale 
customers or consumers purchasing like quantity under like terms and conditions. 
 
Chain Store: A chain store is considered two or more stores owned by the same person or 
corporation.  (An example of chain stores would be Safeway, Ralph’s, and Albertsons. 
 
Classes of Milk:  
 Class 1 – Milk supplied to a consumer as a fluid product 
 Class 2 – Milk used for heavy cream, cottage cheese, yogurt, and sterilized milk 
products 
 Class 3 – Milk used in frozen dairy products 
 Class 4a – Milk used in the manufacture of butter and dry milk 
 Class 4b – Milk used in the manufacture of hard cheese 
 
Code: Food and Agricultural Code 
 

Cooperative: A nonprofit association of producers which accounts to producer-members on 
a patronage basis.  The cooperative can be a distributor, handler, or producer. 
 

Dairy Product: Any product classified as Class 1, Class 2, Class 3, Class 4a, or Class 4b and 
any filled product or any imitat ion milk product in which the use of market milk or any 
component of market milk is required. 
 
Distributor: 1) Any handler, broker, agent, nonprofit cooperative, delivery route operator 
that sells market milk, market cream, or dairy products to wholesale customers, or 2) 
wholesale customers who actively process, manufacture, or package milk, cream, or dairy 
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products. A distributor can also be regarded as a “handler” that includes any person who, 
either directly or indirectly, receives, purchases or otherwise acquires ownership, 
possession or control of market milk in unprocessed or bulk form from a producer, a 
producer-handler, or another handler for the purpose of manufacture, processing, sale, or 
other handling. 
 
Food Service Establishment: An establishment, such as a restaurant, where dairy products are 
sold to consumers for consumption on the premises. 
 

Handler: 
♦ A person (other than a cooperative association) who operates one or more pool 

plants or operates any other plant from which Class 1 milk is disposed of directly or 
indirectly during the month in the marketing area. 

♦ A cooperative association that has authority from its individual producer members 
to market their milk and receive payment and which operates one or more pool 
plants. 

♦ A cooperative association acting as a marketing agent for producer milk which it 
markets and receives payment therefor under authority of contracts or agreements 
with its individual members. 

♦ A person who operates a milk plant located in the marketing area and receives 
market milk from one or more dairy ranches. 

 
Joint Participant: A party engaged in a willful unlawful practice with another party.  The 
parties are knowledgeable of marketing provisions that regulate the marketing of milk and 
dairy products. 
 
Manufacturer: Any person or firm that is engaged in the business of manufacturing any 
dairy product.  A manufacturer can also be considered a distributor. 
 
Manufacturing Milk (Grade B): Milk produced and processed with sanitary regulations 
prescribed, inspected, and approved by public health authorities for milk to be used for 
manufactured products only. 
 
Market Milk (Grade A): Milk produced under the strictest sanitary regulations prescribed, 
inspected, and approved by public health authorities.  In most markets, milk used in any 
products intended for consumption in fluid form must meet this inspection standard. 
 
Milk:  Bulk whole milk, bulk lowfat milk, bulk skim milk, bulk condensed skim, and bulk 
cream that have not had nondairy ingredients added.  Section 61302 defines bulk milk or 
bulk cream as milk or cream that has not been pasteurized or packaged and is delivered in 
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tanks, cans, or other bulk containers.  Bulk skim milk or bulk cream that has not been 
preheated or pasteurized more than once is not defined as pasteurized. 
 
Notice Of Violation (NOV): A Notice of Violation (NOV) may be issued when a violation is 
confirmed. The NOV includes a description of the violation and a date to provide 
documentation of compliance (if applicable). A permanent NOV record is maintained, and 
the Branch may institute a civil action against a firm who has repeat NOVs on file. 
 
Person:  Any individual, firm, corporation, partnership, association, nonprofit cooperative 
association, or any other business organization. 
 
Private Schools: A private school can be either: 1) a non-public school that offers instruction 
in or maintains grades kindergarten through high school (k-12) and provides nonprofit 
food service or lunch programs, or 2) a  non-public post-secondary educational institution 
that offers the same academic degrees as public universities and colleges and provides a 
non-profit food service program. 
 
Producer/Handler:  Any person that is both a producer selling or delivering bulk market milk 
of his or her own production and is a handler purchasing, acquiring, or receiving market 
milk, pasteurizing or packaging market milk, or selling or delivering market milk. 
 
Public Agency: Any city, county, district, or other local authority or public body of or within   
this State (Section 20009).  An example of a public agency is a public school, county 
hospital, or city jail. 
 

Regulation: California Code of Regulations, Title 3, Chapter 3, Subchapter 3, Milk Marketing. 
 
Secretary: The Secretary of the California Department of Food and Agriculture or any 
employee duly assigned or delegated to perform the functions required pursuant to the 
Pooling Plan, Stabilization and Marketing Plan, or Code. 
 
Stabilization and Marketing Plan:  Any plan formulated by the Secretary to establish prices 
paid to producers for any class of market milk.  (See Appendix for an example of price 
letter derived from information gathered using the Stabilization and Marketing Plans). 
 
Wholesale Customer: Any person or firm, other than a distributor, that buys packaged milk, 
cream, or any dairy product for resale to consumers or to other wholesale customers. 
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Price Schedules 
 
The written price schedule is an essential part of the everyday operations of people 
who sell dairy products. It is equally essential to the buyer. The written price 
schedule conveys what prices will be charged for different types of delivery and 
different purchase volumes. It also contains various terms and conditions which 
qualify the customer for the prices set forth in the price schedule. 
 
By following the information and guidelines contained herein, the possibility of 
vague, overlapping, misleading or incomplete price schedules may be avoided. 
 
Code Section 61441 states in pertinent part: "Every distributor, person who sells at 
wholesale… shall maintain and keep, for a period of three years… "(b) … written price 
schedules . . . "  This provision means that the record keeping requirements of the 
Code, and the related regulations discussed below, apply to distributors and 
wholesale customers selling to a wholesale customer. 
 
Section 1831(a) of the Regulations provides in pertinent part: "Every distributor shall 
maintain… written price schedules which set forth the prices at which each 
distributor is selling, offering, or agreeing to sell to distributors or wholesale 
customers, any dairy product … and any product sold in conjunction with any dairy 
product … "  Subparagraph (b) of this same Regulation requires that written price 
schedules clearly state the effective date of each schedule and the geographic area to 
which each written price schedule applies. The importance of designating the 
geographic area for the price schedule is often overlooked. The geographic area 
applicable to each written price schedule must be clearly designated to avoid the 
problems created by overlapping prices, and to enable a reasonable person to 
determine the validity of "price meeting" situations. Finally, geographic areas must be 
designated on the written price schedule so proper delivery cost determinations may 
be made. 
 
Delivery cost factors shall be determined and applied on the basis of a single delivery 
at a single delivery location. Price variations may reflect delivery costs associated with 
the methods listed in Regulation Section 1942 (a)(1). Those methods of delivery 
include both on premise (i.e., restaurant) and off premise (i.e., store, distributor) and 
are: 
 

♦ At the processor's dock or non-processing depot  
♦ At the customer's dock 
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♦ By limited service delivery  
♦ By full service delivery 

 
Weekly or monthly accumulations of delivered product, or combined dock pick up 
product, do not constitute justification for variable pricing. Thus, further price 
variations, other than those stated in Regulation Section 1942 (a)(3), Classes of Trade 
are not permissible. 
 
Regulation Section 1942 (a)(3) provides authority for a distributor's price schedule to 
vary for classes of customer or trade. Those classes of customers or trade include:  
(1) retail stores; (2) food service establishments; (3) public agencies; and (4) private 
schools. 
 
Price schedules must also reflect any terms and conditions of purchase which 
accompany a particular price schedule (Regulation Section 1940).  Regulation Section 
1942 (a)(2) provides that the terms and conditions of a written price schedule may 
justify possible price variations.  The terms and conditions set forth the rules under 
which the distributor and customer must perform for the wholesale customer to 
receive certain prices. Examples of terms and conditions affecting net prices would 
be: 48-hour preorder, prompt pay, delivery invoice not extended by driver, and 
delivery at hours specified by the dairy. 
 
At all times, proper documentation must be maintained by the seller to substantiate 
all prices at which the products are sold, including any price variations. 
 
Except for meeting a lawful competitive price, any variation from a written price 
schedule is a violation of Code Section 61382, discrimination. 
 
 
Variations from A Price Schedule's Terms and Conditions 
 
Unlawful practices have been observed when variations from the terms and 
conditions of a dairy's price schedules are permitted. To illustrate how some of those 
practices occur, a set of hypothetical terms and conditions is shown below. While the 
precise terms and conditions contained in the list below are hypothetical, similar 
provisions are used in the dairy industry. 
 

EZ DAIRY TERMS AND CONDITIONS Nos. 1, 2, and 3 
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1.  All products must be pre-ordered at least 24 hours in advance. 
 
2.  Milk and by-products are to be delivered at the same time. 
 
3.  Products are to be delivered to one point only. 

 
The first three items are similar to those contained in the terms and conditions for 
HIP Dairies and Competitor Dairy (see Appendix) except that products must be pre-
ordered at least 24 hours in advance. 
 

EZ DAIRY TERMS AND CONDITIONS NOS. 4 AND 5 

 
4.  $25 delivery charge for regularly scheduled deliveries. 
 
5.  $45 delivery charge for special non-scheduled deliveries. 

 
EZ Dairy has a $25 delivery charge for regularly scheduled deliveries. If they do not 
bill certain wholesale customers for that delivery charge, an unlawful practice has 
occurred; that is, a special price has been extended to one or more wholesale 
customers. 
 
If for some reason EZ Dairy is unable to deliver all of the product which the buyer has 
ordered, a return delivery need not carry a delivery charge. 
 
If on the other hand, the wholesale customer requests an extra delivery, term 5 
requires the customer to pay a $45 delivery charge for such special non-scheduled 
deliveries. Failure by EZ Dairy to properly bill for delivery charges or to collect the 
amount owed would result in the extension of a special price to wholesale customers. 
 

EZ DAIRY TERM AND CONDITION NO. 6 
 
6.  Minimum dollar volume for all regular deliveries is $125. 

 
Term 6 requires that all regular deliveries be for a minimum dollar volume of $125. If 
EZ Dairy's wholesale customer is not purchasing at least this amount, the customer is 
not meeting all the terms and conditions and is not qualified for the prices contained 
on this price schedule. If the Dairy extends prices from this price schedule to such a 
wholesale customer, another unlawful practice has occurred. 
 

EZ DAIRY TERM AND CONDITION NO. 7 
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7.  Only damaged products and “leakers” may be returned for credit. 

 
Term 7 allows credits for the return of damaged products and leakers. An unlawful 
variation from this type of provision occurs if a dairy gives credit for other than 
damaged product or leakers. For example, it would be an unlawful practice if a dairy 
gives credit for "out-of-code" product because that is not a listed term or condition. 
 
It is not unlawful for the dairy to give credit for the return of "out-of-code" products. 
This specific term, however, must be listed as part of the dairy's terms and 
conditions. 
 

EZ TERM AND CONDITION NO. 8 

 
8.  For prompt payments within 7 days of the invoice date deduct 1%. 

 
Term 8 is commonly referred to as a "prompt payment provision."  The wholesale 
customer who makes payment within 7 days of the invoice date is entitled to deduct 
1% of the amount charged on the invoice. 
 
If a dairy offers a prompt payment provision to some of its wholesale customers 
rather than all similar customers, the customers who receive the benefit of the 
prompt payment provision have received a special price. 
 
The dairy must offer the same prompt payment provision to all similar customers. If 
a dairy offers a larger percentage in its prompt payment provision to selected 
wholesale customers even though they purchase under the same terms and 
conditions, the customers who receive the larger percentage have an economic 
advantage over other similar customers and an unlawful practice has occurred. 
 

EZ DAIRY TERMS AND CONDITIONS NOS. 9 AND 10 

 
9.  If payment is made within 21 days of invoice date, no interest will be 
charged. 
 
10. For late payments, interest charges of ½% on the late balance per month 
will be 
      calculated from the invoice date. 
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Terms 9 and 10 relate to the payment of interest charges. If a wholesale customer of 
EZ Dairy does not pay for a delivery within 21 days of the invoice, the customer is 
required to pay interest charges as provided in Term 10. 
 
If these charges are not billed and collected, the dairy distributor will have extended 
a special price to the wholesale customer and will be in violation of California's milk 
marketing provisions. 
 
Services 
 
Occasionally, a dairy distributor will accommodate requests to provide services 
beyond those the distributor routinely offers. For example, the wholesale customer 
may ask that the distributor agree to rotate stock, or assist in taking inventory at the 
customer's business. The wholesale customer might further ask that the distributor 
maintain customer-owned refrigeration equipment or load and unload milk 
dispensers or service vending machines. 
 
Other requests might be that the distributor provide personnel for free 
demonstrations to promote product sales or for window signs to advertise sales on 
certain products. In addition, a request might be made to forgo special 
non-scheduled delivery charges, and that the distributor guarantee that the 
wholesale customer will receive credit for the return of any product. 
 
If the dairy distributor agrees to any of these requests and these services are not 
made available to all similar wholesale customers, the distributor is in violation of 
Code Section 61382, Discrimination.  The wholesale customer would be in violation 
of Code Section 61391, Joint Participation. 
 
As discussed in connection with EZ Dairy's Terms and Conditions 5 and 7, if these 
provisions are available to all similar wholesale customers, no violation of law has 
occurred. However, if they are not available to all similar customers, both the 
distributor and the wholesale customer are in violation of California's milk marketing 
provisions. (See Variations from A Price Schedule’s Terms and Conditions) 
 
Discount Price Schedule 
 
Another type of price schedule is one which has a single set of prices for each item, 
together with a discount schedule that is based upon the total dollar volume 
purchased on a single delivery. This type of price schedule is called a "discount price 
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schedule." A discount price schedule may provide that for total purchases on a single 
delivery of $0 to $250, the wholesale customer will be billed at the net price.  For 
deliveries where the volume purchased is $251 to $400, the wholesale customer will 
receive a 2½ % discount from the net price total charged on the invoice. 
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Public Agency Prices 
 
 
Specific guidelines are set forth for public agency and private school price schedules in 
Section 1942(b) of the Regulations.  A public agency price schedule is a wholesale price 
schedule and it must be on file at the dairy distributor's office. The prices on this 
schedule must reflect those being offered to public agency accounts. 
 
Public agency prices may vary from the distributor's regular written wholesale price 
schedules. However, public agency prices are still subject to the discrimination,  giving 
something of value, and below cost provisions of the Code. 
 
A distributor may, at a particular public agency location, meet the offer of a competitor's 
lawful price schedule. If a competitor's price schedule is met, it must be met in its 
entirety, which includes all prices and terms and conditions. 
 
Private Schools 
 

Private schools also qualify within the scope of public agency pricing, Regulation 
Sections 1942(a)(3) and 1942(b)(4)), and are subject to the same unlawful practices 
provisions of the Code.  (See definition of private schools in glossary of terms) 
 
If a distributor maintains public agency prices, he may elect to offer such prices to 
private schools subject to the same quantity and service conditions as are applicable to 
the distributor's public agency prices. If the distributor offers public agency prices to 
private schools, these prices shall be applicable to all private schools serviced by the 
distributor. 
 
It is not mandatory that private schools receive public agency prices. The distributor 
may charge private schools from his regular wholesale price schedule. If that is the 
case, the regular wholesale prices shall be applicable to all private schools serviced by 
the distributor. 
 
Public Agency Bid Request 
 
A bid request for prices and terms and conditions must be adequately defined to enable 
a distributor to offer a lawful response. The request should completely define the public 
agency's needs, i.e., duration of contract, number of facilities to be served, which days 
of the week service is required, type of service required (full or limited service), etc. The 
public agency may request specific terms and conditions as long as those requests do 
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not conflict with the Code or Regulations. For example a public agency should not 
specify that a response contain "fixed" prices during the contract period. If fixed prices 
have been requested and given, and the raw product cost increases (or some other 
uncontrollable cost increases), then the result could be a sale at less than cost. If this 
happened, the dairy supplier would be in violation of Code Section 61384 (sales at less 
than cost) and the public agency who insisted upon fixed prices would be a joint 
participant in the same violation of the Code, Section 61391. 
 
To prevent this type of situation, an "escalator clause" should be included in the bidding 
process and the contract. This would allow for price variations beyond the dairy's 
control. 
 
To assure itself that public agency prices are being offered, the public agency may 
request the dairy supplier to submit a copy of the appropriate written public agency 
price schedule with the bid response. 
 
The contract between a public agency and dairy supplier may be for a fixed period of 
time not to exceed one year. The contract could be considered lawful if it did not 
conflict with any provisions of prevailing law. 
 
Public Agency Bid Response 
 
A bid response from the dairy supplier to a public agency is a formal quotation of prices 
with terms and conditions. While the supplier will want to comply with all of the 
requests of the public agency, it must abide by California's milk and dairy products 
marketing provisions. 
 
Wholesale Customer Bid Requests-Contracts 
 
Wholesale customer bid requests should not be confused with public agency bid 
requests. The distinction being a wholesale customer bid request is simply a request for 
the distributor to quote his regular wholesale prices and terms and conditions. 
 
The dairy product prices must follow the distributor's established wholesale price 
schedule and terms and conditions. Prices must be based on a single delivery to a 
single delivery location. Deviations from price or service, as based on the price 
schedule's terms and conditions, may not be allowed and specific requests of service 
that are not listed as a term or condition may not be offered or an unlawful practice has 
occurred. 
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Slotting Allowance 
 
 
The term "slotting allowance" is familiar to both the retail food industry and the dairy 
industry. This term is used to describe the direct payment of money, or some other thing 
of value, from a manufacturer to a buyer to ensure the placement of a product on the 
shelf of the buyer's warehouse or retail store. 
 
Other terms have become synonymous with the term slotting allowance. Some of these 
terms are stocking allowance, distribution allowance, administrative allowance, 
introductory allowance and shelf allowance. 
 
An unlawful practice occurs when something of value is bestowed on a customer without 
adequate compensation being returned. Such allowances violate Code Section 61382 
(discrimination), and Code Sections 61383 (giving something) and 61384 (sales at less 
than cost). 
 
For example, if a seller pays a buyer $5,000 to have a new product placed on the retail 
store shelf, this would be considered giving something of value or discrimination, and 
violate the Code provisions mentioned above. 
 
There are other similar marketing practices that also violate Code Section 61383. Under 
normal circumstances, if a manufacturer is required to pay a “presentation fee” to present 
a product to a prospective buyer, this would be giving something of value and a violation 
of the slotting allowance provision. If a manufacturer participates in a customer's 
advertising, the manufacturer may only contribute the legitimate cost of its actual 
participation in the advertising. 
 
As a general guideline for determining whether a marketing practice will violate the 
slotting allowance provision, the verifiable relationship between what is given to the 
customer and what is received in return must be examined. For example, if a seller pays a 
buyer $5,000 to participate in a newspaper advertisement and the actual cost of the 
seller's space is $1,000, then a $4,000 gift would have been made, which is a violation. 
 



Price Discrimination 15 

Price Discrimination 
 
Code Section 61382 provides in pertinent part: 
 
“Discrimination in price between distributors or between wholesale customers, or between consumers 
that purchase milk, cream, or any dairy product of like grade and quality under like conditions of service 
if the effect of that discrimination may be substantially to lessen competition or to injure or destroy or 
prevent competition with the person that either grants or knowingly receives the benefit of the 
discrimination is an unlawful practice.” 
 
Code Section 61383 provides in pertinent part: 
 
"The sale or offer to sell or giving of any article in any transaction which involves the sale or disposal of 
milk, cream, or any dairy product, for less than the cost of the article, as “cost” is defined in Section 
61384, to secure or retain the milk, cream, or dairy products business of any wholesale customer or any 
person that buys as a consumer is an unlawful practice." 
 
It should be recognized that a violation of Code Section 61383, as with the violation of most of the other 
unlawful practices provisions discussed in this booklet, will result in the extension of an economic 
advantage, which is in violation of Code Section 61382 (i.e., discrimination in price). 
 
 
Volume Purchase Provisions 
 
A bid request sometimes contains a provision that if the wholesale customer's dairy product purchases 
exceed a certain dollar volume during a specified period, the customer will receive a percentage rebate 
based upon all products purchased. 
 
To illustrate this practice, assume the wholesale customer who owns 25 stores has included such a 
proposal in the bid request. Each of the 25 stores purchases approximately $425 of milk and dairy 
products on individual deliveries.  Further assume the bid request asks for a 3% rebate on all product 
purchased in a six month period if the total volume purchased by all 25 stores exceeds $500,000. 
Assuming at least 2 deliveries a week at each location, the total volume purchased during a six-month 
period would exceed $500,000, and the wholesale customer would expect a rebate of over $15,000. 
 
This arrangement, which extends a rebate to a wholesale customer based on the total volume of 
product purchased on more than one delivery at more than one location, would result in price 
discrimination to the customer and a would be a violation of California's milk marketing provisions. 
 
A variation on this type of request is a suggestion that the dairy distributor agree that if the total dollar 
volume of the wholesale customer's purchases of milk and dairy products increases by a certain amount 
during a specified period, the dairy will lower the prices being charged to the customer for future 
purchases. 
 
Either of these arrangements would result in an unlawful practice by the dairy distributor. The wholesale 
customer's request for such provisions constitute a violation of Code Section 61391, solicitation of an 
unlawful practice. 
 
 
 
 
Firm Prices or Prior Notification of Changes 
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Occasionally, a wholesale customer's request for price quotations will specify a dairy distributor to 
provide firm prices for a certain period of time. Such a request could be lawful if the dairy distributor's 
appropriate written price schedule did not change during the specified period of time.  If the prices from 
which this customer is being charged change during the specified period, and the dairy distributor 
continues to bill this customer at the old prices, the distributor and the wholesale customer would be 
engaged in unlawful practices. The result would be price discrimination by the distributor, Code Section 
61382.  The wholesale customer would have jointly participated in an unlawful practice, Code Section 
61391.  Further, if due to increased costs some of the old prices resulted in sales of dairy products below 
cost, a violation of Code Section 61384 has occurred. 
 
Another similar request is that the dairy distributor agrees to provide a specific amount of notice prior to 
price changes. For example, the dairy distributor is required to agree that the wholesale customer must 
be given 90 days notice prior to any price changes. If the distributor's appropriate price schedule 
changes, and the wholesale customer continues to receive prices not available to other similar wholesale 
customers for a 90-day period, then both the distributor and the wholesale customer would be 
participating in unlawful practices, as discussed above. 
 
 
Price Variations on Individual Items 
 
A practice which results in discrimination occurs when a wholesale customer is designated by the dairy 
to receive a price on one or more selected dairy products which differs from the appropriate price 
schedule. 
 
To illustrate this practice, assume an audit of Competitor Dairy that reveals that one of the wholesale 
customers purchases enough dairy products per delivery to qualify for the $350 bracket.  One of the 
products this wholesale customer purchases is half-gallon containers of homogenized milk. The $350 
bracket price is $1.11 per half-gallon container.  The audit reveals that this customer is not being billed 
$1.11 per unit for that product, but is being billed $1.07 per half- gallon container. Thus, this wholesale 
customer is receiving a lower price for this particular item than the price listed in the bracket for which 
the customer qualifies. 
 
Catering: Price variations are permissible to include classes of customer or trade. A catering business 
would qualify as a food service establishment, one of the classes of customer or trade. An unlawful 
practice would occur if a dairy supplier extended to a caterer different prices than those listed on his 
food service establishment price schedule. 
 
 
Combining Delivery Invoices 
 
Another example of a practice which violates California's milk marketing provisions occurs when the 
volume of product purchased on different deliveries is combined by the dairy to represent a single 
delivery of product to the wholesale customer. 
 
To illustrate this practice, assume an audit of HIP Dairies. The investigator notices that there is an unusual 
pattern of purchases on the part of the wholesale customer.  During the week of February 5, 2001, the 
following pattern is seen: 
 
 
 

Weekly Statement 
 
Deliveries - Week of February 5, 2001 
Date Amount 
2/5 $   700.00 
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2/8 $1,500.00 
 
The disparity between the volume of product purchased on February 6 and that purchased on February 8 
causes the investigator to look more closely at the records concerning this wholesale customer. 
 
Those records reveal that what actually occurred is the following: 
 

Actual Deliveries 
 Date Amount 
2/5 $700.00 
2/6 $700.00 
2/8 $800.00 

 
The audit reveals that the delivery invoices for the February 6 and February 8 deliveries were combined. 
The result of the combination of the invoices appears to qualify the wholesale customer for $950 bracket 
prices for those purchases rather than the $600 bracket prices for which the customer is actually 
qualified. This unlawful practice creates lower net prices for the products purchased on February 6 and 8 
deliveries, and would be considered price discrimination to the wholesale customer. 
 
The above materials describe the granting of "discounts" either through the use of bracket price 
schedules or discount price schedules, with particular emphasis on unlawful practices which result in 
discrimination by the granting of unearned discounts. The Dairy Marketing Branch considers a "discount" 
to be a credit that is reflected on a statement or an invoice. 
 
 
The Guaranteed or Locked-In Price Bracket 
 
An example of an unlawful practice is the extension of a "guaranteed" or "locked-in" price bracket. In 
such cases the wholesale customer is guaranteed that regardless of the amount of product ordered for 
an individual delivery, the customer will be billed as though the customer qualified for a particular 
predetermined bracket. 
 
An example of this type of violation can be shown using HIP Dairies' limited service price schedule. (See 
Appendix)  For the purpose of this example assume the wholesale customer has been promised by HIP 
Dairies that regardless of the amount of product purchased the customer will be billed according to 
$600 bracket prices. 
 
An audit reveals that while this wholesale customer often purchases enough product to qualify for the 
$600 bracket prices, two or three times a month the customer purchases only enough product on a 
single delivery to qualify for prices in the $350 bracket. 
 
Our investigator's notes concerning one of HIP Dairies' deliveries to HEY Market shows the following: 
 

 
 
 

HEY MARKET 
 
Product/ Extended Net Price Net Price 
Quantity Base Price $600 Bracket $350 

Bracket 
Gal. Homo 120 $247.20 $204.00 $216.00 
1/2 Gal. Homo 100    120.00   105.00   110.00 
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Qt. Homo. 60      42.00     38.40     39.60 
1/2 Pt. Yogurt 24      12.00       9.84     10.32 
Total $ 421.20 $357.24 $375.92 
 Net at $350 Bracket Prices $375.92 
 Net at $600 Bracket Prices   357.24 
  Difference  $ 18.68 
 
On this particular delivery, the wholesale customer's purchases, when extended at HIP Dairies' wholesale 
base prices, total $421.20.  While the customer has qualified for the net prices of the $350 bracket, our 
audit shows that HEY Market was billed at the $600 bracket's net prices.  If HIP Dairies has agreed to bill 
the customer based upon prices in the $600 bracket regardless of the amount of product purchased on 
a particular delivery, then in those instances where the customer did not purchase enough product to 
qualify for those prices, the customer has received a special price. Such a practice gives this customer an 
economic advantage, which is not available to other wholesale customers, and an unlawful practice has 
occurred. 
 
Rebates 
 
A rebate is the payment by the dairy distributor of a sum of money, or its equivalent, to the wholesale 
customer. Unlawful practices occur when a rebate is improperly granted to a wholesale customer.  Some 
types of unlawful rebates found during enforcement audits include: 
 
1. The extension of a special price by granting a rebate of a specified percentage of the total amount 

charged for milk and dairy product purchases over an agreed upon period. 
 

For example:  Assume a dairy distributor offers wholesale customers a rebate of 2% of the amount 
paid for all products purchased during an 8-week period. The investigator finds that one of these 
customers purchased $5,400 of milk and dairy products during a particular 8-week period, and that 
this customer then received a check for $108 from the distributor. 

 
2. The dairy distributor promises some wholesale customers to rebate a specified sum for each unit of a 

particular product purchased by the customer. 
 

For example:  A wholesale customer is promised a rebate of 10 cents for each one-gallon container 
of milk purchased. This customer purchases 450 one-gallon containers of milk and receives a check 
from the distributor for $45. 

 
3. Some wholesale customers are promised a refund of all monies paid for delivery charges. (See EZ 

Dairy Terms And Conditions, Numbers 4 and 5) 
 
4. Wholesale customers are promised a refund for all payments made for rental of cabinets and other 

equipment from the distributor. (see Gifts Section) 
 
 
Chain Pricing or Statewide Single Unit Pricing 
 
Almost all dairy distributors maintain written price schedules in which prices are predicated on serving a 
specific marketing area. The volume of product purchased must be based on a single delivery at a single 
delivery location. This applies even if the distributor delivers to stores that are part of a chain. 
 
Sometimes chain stores will request and expect to receive statewide single unit pricing or "chain" pricing 
on milk and dairy products. Given the differences in serving individual geographic areas, variances in the 
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amount of dairy products delivered, and normal differences in plant costs, it is unlikely that a dairy 
distributor operating in California could lawfully grant a request for such pricing. 
 
To illustrate the problems a request for chain or statewide unit pricing presents to the dairy distributor, 
assume that a distributor receives such a request from a wholesale customer who has 100 stores in 
California. Fifty of the customer's stores are located in the Los Angeles area and fifty stores are located in 
the San Francisco Bay area. 
 
Further assume that the dairy distributor has a processing plant in Los Angeles and another in San 
Francisco. Assume the distributor maintains a limited service type price schedule for the Los Angeles area 
and another similar price schedule for the San Francisco area. Even if both limited service price schedules 
contain the same terms and conditions and the same price brackets, they probably will have different 
prices because the costs of operation in the two areas may differ. 
 
If this dairy distributor grants the wholesale customer's request for chain or statewide uniform pricing, 
unless the distributor extends the same prices to all other similar wholesale customers statewide, the 
distributor would then be discriminating between customers. The wholesale customer would also be in 
violation of California's milk marketing provisions for soliciting and receiving a special price. 
 
Two-area pricing could raise the same problems and violation for the same reasons. 
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Sales Below Cost 
 
Sales Below Cost - By A Manufacturer/Distributor 
 
A manufacturer (processor) and distributor who is not a processor are prohibited from selling dairy 
products below cost, per Code Section 61384. When determining compliance with sales below 
cost provisions, the costs associated with manufacturers and distributors differ from those 
associated with wholesale customers. Manufacturer and distributor costs may include raw product, 
manufacturing, processing, handling, sale, delivery and overhead costs, see Regulation Section 
1950. Promotional discounts, advertising allowances, redemption devices, rebates, etc., are types of 
costs that must be factored in if applicable. Cost as applied to wholesale customers means invoice 
or replacement cost, whichever is lower, plus the cost of doing business of the wholesale customer 
(see illustration below). 
 
Sales Below Cost - Nondairy Item 
 
Regulation Section 1941(e) prohibits the sale of nondairy items below cost, if sold in conjunction 
with a dairy product. Examples of nondairy items include orange juice, bottled water, toppings, 
paper products, etc. 
 
Sales Below Cost - By A Wholesale Customer 
 
The Dairy Marketing Branch calculates the customer's cost of doing business by determining total 
sales income and all operating expenses. Total operating expense is divided by the total sales 
income, providing the wholesale customer's cost of doing business expressed as a percentage. 
 
For example, HEY Market's profit and loss statement for the period of January 1, 2001 to December 
31, 2001, indicates total sales income of $1,000,000 and total operating expenses of $150,000. 
The total operating expenses of $150,000 divided by the total sales income of $1,000,000 equals 
the cost of doing business of HEY Market, which is 15 percent. 
 
HEY Market's replacement cost for a gallon of homogenized milk is $1.60. To arrive at this market's 
minimum lawful out-of-store price, the grand mark-up method is used. The grand mark-up method 
applies the cost of doing business on the sales price, not the replacement cost of a dairy product. 
The following calculation illustrates this method: 
 

                REPLACEMENT COST         .   
100% MINUS COST OF DOING BUSINESS 
 

= MINIMUM LAWFUL 
OUT-OF-STORE PRICE 

          $1.60           =  $1.60 = $1.88 MINIMUM LAWFUL OUT-OF-STORE PRICE 
       (100% - 15%)         .85                           
 

 
So, HEY Market's $1.60 cost for a gallon of homogenized milk divided by 100 per cent, less HEY 
Market's 15 per cent cost of doing business equates to $1.60 divided by .85 which equals $1.88. 
This is HEY Market's minimum lawful out-of-store price. 
 
 
Corporate General and Administrative In-Store Overhead 
 
In determining compliance with "below cost" provisions of the Code and regulations, one factor to 
consider is corporate overhead costs. This applies to stores that are part of a corporation such as 
Longs or Vons. At times, the Department requires these types of stores to provide cost justification 
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for their milk and dairy product prices. In doing so, it is necessary to factor in corporate operating 
expenses related to its oversight of the operation of the individual store in question. 
 
 
Fee Accounts 
 
A "fee account," or a "contract hauler" account, is a wholesale customer of a processing dairy served 
by an independent distributor for a delivery fee.  The payment for serving the fee account might be 
a certain percentage of the total dollar amount of the invoice or a contract haul rate of so many 
cents per gallon delivered. The fee account must be billed from the appropriate processing dairy 
price schedule. The dairy should do the billing of the fee customer and carry the account 
receivables. If the customer is unable to pay their bill, the dairy must assume the loss. 
 
Audits of processing dairies that maintain fee accounts have revealed one common unlawful 
practice. The dairy, in billing a fee account at a relatively low price and extending a high delivery fee 
percent or haul rate, may find it is selling at less than cost to service that fee account. 
 
It is the responsibility of the dairy to periodically analyze its costs relative to its fee accounts and 
ensure that no sales at less than cost are occurring. 
 
Gifts 
 
Unlawful practices occur when a dairy distributor, manufacturer, or retailer gives anything of value 
to wholesale customers without receiving adequate compensation in return. The giving of any 
article in any transaction which involves the sale or disposal of milk, cream, or any dairy product to 
secure or retain the business of any customer or consumer violates Code Section 61383. 
 
Gifts sometimes take the form of a free first delivery of product. A similar gift involves the delivery of 
the first month's milk and dairy products without charge. Regardless of how free deliveries occur, 
such transactions constitute a gift (Code Section 61383), price discrimination (Code Section 61382), 
and also the sale of dairy products below cost, which is a violation of Code Section 61384. 
 
Another type of gift involves the distributor giving a wholesale customer one or more pieces of 
equipment. Examples include ice cream cabinets, refrigerator boxes or milk dispensers. 
 
Equipment gifts have been provided in a number of ways including the following: 

 
1. An outright gift of the equipment; 

 
2. A lease of equipment, but rent free; 

 
3. A lease agreement for the equipment where the rent charged is collected and rebated back 

to the wholesale customer; and 
 

4. A lease agreement for the equipment where the rent charged and collected is below the fair 
market value for rental of that equipment. 
 

It is incumbent upon the distributor to establish rental rates for refrigeration equipment. 
 
When there is doubt as to what the rental charge should be, the dairy distributor may contact the 
manufacturer or manufacturer's representative of the particular piece of equipment and ask what 
their rental charge would be. This should be a good guide for a fair market value rental. 
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Money loans made by a distributor to a wholesale customer may be proper if the distributor charges 
a fair market rate of interest on the amount loaned and the conditions under which the loan was 
made are appropriate and fulfilled. If money loans are made without appropriate loan provisions or 
the terms of the loan are not met, the entire loan or some aspect of it could result in a gift from the 
distributor to the wholesale customer. 
 
Promotions 
 
Advertising and promotions are an integral part of marketing most products, and are used by both 
dairy manufacturers and wholesale customers (retailers).  All dairy products may be promoted 
through the use of redemption devices (coupons, store cards, premiums, certificates, etc.).  All costs 
of promotions must be borne by the person issuing or redeeming the coupons or other redemption 
devices.  Promotions shall otherwise comply with all of the requirements of Chapter 1 of the Code. 
Among other things, this means that a promotional item shall not be sold below cost.  In the case of 
coupons and other redemption devices, all associated costs, including but not limited to: the face 
value of the coupon, advertising, printing, redemption, etc., must not cause the dairy product to be 
sold below cost.  
 
For example, if a retail store wishes to offer a 15-cent coupon to promote the purchase of an eight 
ounce cup of yogurt for 65 cents, the store must consider all of the costs involved in such a 
promotion. 
 
In this example, the retail store finds it has the following costs to consider: 
 

1. The cup of yogurt costs 35 cents;  
2. The coupon is valued at 15 cents;  
3. The store's promotional expenses (advertising, printing and redemption), etc. - costs 2 cents 

per unit;  
4. The store's cost of doing business is 20 percent, or 9 cents per unit. 

 
The cost of the cup of yogurt 35 cents - plus all promotional expenses (including the coupon) - 
which total 17 cents - plus the store's cost of doing business 9 cents - all add up to 61 cents. After all 
expenses, the retail store would make a 4-cent profit per unit.  This example is a lawful promotion. 
 
 
Sweepstakes 
 
Sweepstakes and drawings are permitted as a promotional tool for marketing dairy products; 
however, they shall otherwise comply with the requirements of Chapter 1 of the Food and 
Agricultural Code, including not causing dairy products to be sold below cost.   Entities conducting 
sweepstakes must keep records for purposes of determining compliance with sales below cost 
provisions of the Code.  These records should include the total cost of prizes awarded in the 
sweepstakes, and the advertising, promotional and administrative costs involved.  Should it be 
necessary to determine whether the sweepstakes complied with the sales below cost requirement, 
these costs shall be prorated among all applicable products sold within the state during the term of 
the sweepstakes or drawing. 
 
 
Manufacturer and Retail Store Coupons 
 
All costs incurred in the issuance of coupons, premiums or certificates in connection with retail sales 
of dairy products must be borne by the entity issuing such devices. For coupons issued by a 
manufacturer, the wholesale price of the couponed dairy product must be equal to, or exceed all 
manufacturing costs incurred, Regulation Section 61384(b)(1), otherwise a violation of sales below 
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cost would occur.  For coupons issued by a retail store, the retail price of the dairy product must be 
equal to or exceed the invoice price or replacement cost of the product, whichever is lower, plus the 
“cost of doing business” for that particular retailer, Regulation Section 61384(b)(2). 
 
Nondairy Manufacturer Coupon 
 
Frequently, nondairy products and dairy products are promoted together, such as cereal and milk, 
ice cream and cookies, etc.  To comply with the sales below cost provisions, the value of the coupon 
and all costs associated with the coupon must not result in the dairy product being sold below cost.  
The nondairy manufacturer and dairy manufacturer decide how they will divide the costs of the 
promotion. For example, if the nondairy manufacturer paid for all costs of the promotion, then the 
promotion would comply because the dairy manufacturer is not involved.  If the dairy manufacturer 
paid a portion of the costs, then this portion would be examined to determine whether this 
promotion complies with the sales below cost requirements.   
 
Submission Of Promotions 
 
The Dairy Marketing Branch recommends that promotional material be submitted for review prior 
to its implementation. In this way, staff can determine whether the promotion appears to comply 
with the law, and if not, adjustments may be made to ensure that the promotion will not be in 
violation and then recalled or terminated. To eliminate delays in a company's implementation of a 
promotion, all submitted material will be given priority status to determine compliance with 
California marketing laws.  
 
Sampling Of Milk Or Dairy Products 
 
Proposed changes to Regulations Section 1873 would allow a distributor or wholesale customer to 
offer the sampling of milk and dairy products under the following conditions: 

 
1. Fluid milk products, including buttermilk, eggnog, UHT products, and yogurt may be 

sampled in amounts not to exceed 8 fluid oz. 
2. The samples may be in closed, labeled containers. 
3. The samples will be limited to one per customer. 
4. The period of time the sampled product is offered shall not exceed one week in the same 

retail location, until at least 120 days has elapsed. 
5. The entity providing the samples must keep records containing the following information: 

identity of samples distributed, number of samples distributed, period of time samples were 
distributed, physical location where samples were distributed. 
 

Samples must be offered by distributors, wholesale customers, or a designated representative. 
 
Redemption Devices for Replacement Dairy Products 
 
Pursuant to Regulations Section 1870.2, it is permissible for a distributor or wholesale customer to 
issue a coupon, premium, certificate or similar device to an individual consumer to replace a dairy 
product if the following conditions are met: 
 

1. The issuance of the redemption device is based on an individual consumer complaint. A 
complaint must be initiated by the consumer by contacting the distributor or wholesale 
customer either in writing or verbally. 

 
2. The redemption device may only replace the dairy product on which the complaint was 

based. The cash value of the redemption device may not exceed twice the amount paid by 
the consumer for the dairy product being replaced. The value of the redemption device will 
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be based on the retail amount paid by the consumer multiplied by the number of units on 
which the complaint was based. 

 
3. Records must be maintained for a period of three years by the distributor or wholesale 

customer issuing redemption devices. The records should include names of the persons and 
items to whom redemption devices were issued. 

 
Examples under which redemption devices may be issued include purchasing cartons of fluid milk 
that leak; product gone sour before its designated code date; or product damaged due to the fault 
of the distributor or wholesale customer. 
 
Advertising 
 
A manufacturer or distributor may give to wholesale customers an advertising allowance on any 
dairy product. A key distinction between advertising allowance and promotional allowance is that 
the advertising allowance may not be used to reduce the sales price of the dairy product. The 
advertising allowance is strictly to reduce or offset advertising costs.  
 
Advertising allowances are subject to certain provisions as follows: 
 

1. Records must be maintained that identify the manner in which the allowance is offered, the 
particular period during which the allowance is available, the terms and conditions under 
which a wholesale customer may qualify for the allowance and the method used to 
determine the appropriate allowance paid. 

 
2. The advertising allowance shall be offered to all wholesale customers without limitation. 
 
3. The advertising allowance shall not be directly or indirectly conditioned on a wholesale 

customer's purchase, handling or sales promotion of any other dairy product. 
 
4. To ensure compliance with below cost standards, an advertising allowance shall be 

considered a direct cost to the dairy product in which the allowance applies. 
 
5. All allowances shall apply only to dairy products sold under a distributor's own registered 

brand. 
 
6. The costs associated with advertising allowances shall be borne by the issuing distributor. 
 
7. Advertising allowances shall otherwise comply with all other marketing provisions contained 

in the Code and Regulations. 
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Solicitation, False Statements 
 
 
Solicitation, Collusion Or Joint Participation 
 
Code Section 61391 states in pertinent part: 
 
"Solicitation by, or collusion or joint participation between or among, any . . . distributor, wholesale 
customer, or any representative of any of them, to commit any of the unlawful practices which are 
prescribed in this article or the use of any misrepresentation, threat. . . . or boycott to effectuate the 
commission of those unlawful practices, makes any person that participates . . . subject to the 
penalties of this chapter."  (Code Section 61391) 
 
Investigations have found that many of the unlawful practices described above involved active 
participation by the affected wholesale customers. 
 
For example, if a wholesale customer seeks a service not offered by its distributor to all similar 
wholesale customers, that customer has solicited a special service in violation of Code Section 
61391. If the distributor agrees to provide the special service this customer seeks without offering it 
to all similar wholesale customers, the customer and the distributor have jointly participated in a 
violation of Code Section 61391. The distributor will have also violated Code Section 61382. 
 
False Statements and Misrepresentations 
 
The Code prohibits the wholesale customer, or anyone acting on behalf of the wholesale 
customer, from making false statements or misrepresentations to any dairy distributor that a 
competitor of the distributor is selling or offering to sell any dairy product for less than was actually 
offered, Code Section 61385. 
 
Here are some examples of violations: 
 

1. When a wholesale customer tells his supplier that a competing distributor has offered lower net 
prices for dairy products and no such offer has been made, a false statement has occurred. 

 
2. Also, if the customer informs his supplier a competitor offered an ice cream cabinet rent free when 

no such offer was made, another false statement has occurred. 
 
3. A chain store customer tells a competitor each store purchases $300 per delivery per store when 

only two of the stores purchase $300 and one store purchases $150. The competitor then offers 
the $300 price for all of the stores, which includes the $150 store, requiring the present supplier to 
meet the offer to retain the account. This is an example of misrepresentation. 
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Costs 
 
 
Processing and Delivery Costs - An Introduction 
 
The cost of any fluid milk product is derived by determining the processing and delivery costs of that 
item. Processing and delivery costs are determined by the Dairy Marketing Branch according to the 
provisions of the Code and Regulations (particularly Section 1950, Acceptable Cost Accounting 
Procedures, and Section 1951, Unacceptable Cost Accounting Procedures. 
 
The following sections explore fluid milk plant processing costs and delivery costs. 
 
Fluid Milk Plant Processing Costs 
 
Plant costs are generally divided from General Ledger expenses into two basic categories: Labor and 
Non-labor expenses. The labor allocation is done through a job analysis, placing each individual 
employee in the proper job functions within the plant. The general ledger expenses are analyzed 
using an account analysis method placing each type of cost, “repair and maintenance” for example, 
in the appropriate cost center. Some expenses may be added or eliminated in both the labor and 
non-labor category depending on conditions relating to the expenses. The following information is 
a general outline of cost centers and how costs are derived from each center in a fluid milk 
processing plant. 
 
1. Raw Product Cost (Ingredients) Includes Plant Loss 

 
The first step in a cost audit is the calculation of the total bulk milk received (raw milk from 
producers, nonfat milk, cream, condensed nonfat, etc.) by the plant. The "receipts" are then 
reconciled with the production of finished dairy products "usage."  The difference between 
receipts and usage is the plant loss, which is used in the calculation of certain cost centers, such 
as raw product cost. 
 
Costs are computed by using the particular plant formula multiplied by component prices 
established by the Branch. For example, one plant formula may use 1.0% chocolate powder and 
7% sugar in chocolate milk. Another plant formula may require .9% chocolate powder and 8% 
sugar. Also, extra charges and fees may be applied to the raw product cost, such as: milk 
premiums, milk government assessments, milk hauling charges, and special milk blending fees. A 
plant loss percentage is then computed on the total raw product price, including all the extra 
charges and fees. 
 

2. Packaging (Container) Cost - Includes Container Loss 
 

a) Paper cartons are purchased from paper companies in different types - vending, eco, 
purepak, 2-color, 1-color, etc. There may be several discounts that can be deducted from the 
gross purchase price of cartons, e.g. volume, freight, and prompt-pay discounts. Thus, the 
matter is discussed with the company's purchasing employee. 

 
b) Colors and color combinations will change the price of a carton. Private labels or special 

printing on the carton may change the price. 
 
c) Plastic containers would include the blow mold operation cost, (labor, non-labor, 

depreciation) , resin, label, and cap cost.  Some companies purchase empty plastic containers 
instead of producing them. 

 



Costs 27 

d) The container cost is also obtained. 
 
3. General Processing Plant Cost - Includes Labor And Non-Labor 

 
a) Receiving and tank wash 
 
b) Separating and standardization (blending) 

 
c) Pasteurization and homogenization 

 
d) Case wash 

 
e) General Plant -  engineers, laboratory, and general plant labor and non-labor. 

 
These costs are derived by dividing total dollar cost of each sub cost center, if possible, by 
gallons received, pasteurized, and processed to arrive at a cost per gallon and converted into 
various size unit costs. 
 

4. Filling Cost - Includes Labor and Non-Labor 
 
All filling machines that are used in the operation should be included in the cost. Applicable 
expenses include labor, depreciation of machines, repair and maintenance, etc. These costs are 
derived by dividing total dollar cost per filler by units and products run through each filler. This 
will provide a cost per unit for each machine. One of the major aspects involved with filling 
machines is the units produced per minute of each machine and products involved. 
 

5. Load and Check - Includes Cold Box Operation (Labor And Non-labor) 
 

a) Different types of loading: custom (usually on 40-foot trailers or longer), full service, limited 
service, flood loading (limited number of products), jobbers, school, etc. Each type of loading 
method varies the loading time. Customer loading would take longer because each 
customer order is placed on the 40-foot trailer by product and units in the order the truck is 
unloaded for the retailer or customer. 

 
b) Unloading and loading purchased products - These costs are computed by dividing total 

dollar cost by total cases of produced products and a computed adjustment of total cases of 
purchased products. Because of the significant difference in labor time to handle purchased 
products, total cases of purchased products are multiplied by a factor of three. One factor is 
for handling purchased products into the cold box for storage. The two other factors relate 
to the extra picking time it takes to assemble an order of purchased products, compared to 
the picking time to assemble an order of produced products. This will provide a cost per 
case, which is broken down into unit and product cost. If labor in the load and check area 
can be broken down to specific tasks, such as handling only produced products, handling 
only purchased products, loading only delivery trucks, only rotating inventory, handling only 
products on pallets, or handling only certain size products, then the above case factor of 
three will not be applicable. In this case, separated load and check labor would be divided 
into the applicable number of specific units that were handled. 
 
 

6. General and Administrative 
 
General and administrative expenses are those expenses normally thought of as overhead costs, 
which are in two categories as applied in the plant (labor and non-labor). Labor expenses cover 
sales people, office personnel (accounts receivable and payable), data processing personnel, 
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accounting staff, executives, etc. The non labor would be expenses such as insurance, rent and 
leases, office depreciation, computer depreciation and supplies, telephones, donations, etc. Also 
included would be corporate headquarters expenses. 
 
These costs are computed by dividing total dollar cost by total equivalent gallons sold if all that is 
sold by the company is fluid products. Total equivalent cases sold can also be used if the 
company's product line includes solid food items and non-food items. 

 
SUMMARY OF FLUID PLANT PROCESSING COST 

 
The accumulation of data on all cost centers by product and container size (raw product, 
packaging, general processing, filling, load and check and general and administrative) will 
determine the final cost of each item. 

 
For example, the cost for a unit of a gallon of homogenized milk would be as follows: 

 
  Cost Per Center 

 
 Labor Non-labor 

Raw Product  1.0382 
Packaging (Plastic Container) .0151 .0749 
General Processing .0430 .0870 
Filling .0139 .0200 
Load and Check .0300  
General & Administrative Totals, .0101 .0299 
        Labor and Non-Labor .1121 1.2500 

Total Cost Per Gallon .1121 + 1.2500 = $1.3621 
 
7. Delivery Cost 

 
a) Relay is a delivery from plant to a non-processing dock, or company satellite location, (40- 

foot or longer trailers). Relays are normally considered as being delivered to their destination 
in full trailer loads. 
 

b) Limited service or drop shipment using 100% 40-foot trailers, are deliveries to large retail 
stores or warehouse-type customers. These deliveries are usually limited to a customer’s 
dock. 
 

c) Full service delivery using 100% bobtail trucks are usually deliveries to schools, restaurants, 
and other small accounts. A small number of these accounts may be delivered from 40-foot 
trailers. When this is done, the stop times or time and motion studies are obtained. Full 
service delivery as opposed to limited service delivery entails much more handling of the sold 
products by delivery people. Such handling consists of delivering products into the retail 
display cases, rotating the inventory products, and accepting returned, out-of-code 
inventory. 
 
Costing for delivery involves total dollar cost (labor and non-labor) divided by total cases 
delivered. This would compute a cost per case, which can be broken down by cost per unit 
and product. If different routes are broken down, a job analysis must be secured on each 
driver, and truck mileage must be recorded with the appropriate expenses and allocated 
cases. 
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Legal Actions & Penalties 
 
 
Violations of California's milk marketing laws are made punishable by three provisions of 
the California Food and Agricultural Code. 
 

♦ The imposition of civil penalties in an amount not less than one hundred dollars 
($100) and not exceeding one thousand dollars ($1,000) for each and every 
violation. (Code Section 61572) 
 

♦ The Secretary may seek the issuance of an injunction to prevent the violation or 
threatened violation of any of the milk marketing laws. (Code Section 61573) 

 
♦ Misdemeanor punishable by fine or imprisonment (Code ‘Section 61571) 
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Illustrated Hypothetical Price Schedules 

 
These price schedules have been developed to illustrate common written price lists with terms and 
conditions used in California's milk and dairy industry. The hypothetical price schedules described in 
this attachment are used in other portions of this booklet to illustrate some of the examples. 
 
The first hypothetical price schedule is for an imaginary company called HIP Dairies. The HIP Dairies 
limited service price schedule is an example of a bracket type price schedule, the most prevalent type 
of price schedule used in the industry today. 
 
The second page of HIP Dairies' limited service price schedule contains its terms and conditions 
entitled, "Conditions For Limited Service."  For a wholesale customer to qualify for the prices contained 
on this price list, the customer must meet all of the terms and conditions for such limited service. HIP 
Dairies' Conditions For Limited Service are: 
 

1. A minimum of two deliveries per week; 
 
2. All products must be pre-ordered; 
 
3. Milk and by-products are delivered at the same time; 
 
4. All products are to be delivered to one delivery point; 
 
5. Only leakers and damaged products may be returned for credit; and 
 
6. Extended credit may not exceed 21 days. 

 
The HIP Dairies limited service price list shows the net pricing of various products sold in a single 
delivery to a single delivery location. 
 
The statement at the bottom of the first page of HIP Dairies' price schedule indicates how to 
determine the net bracket prices for products sold on each delivery. This procedure calls for the total 
number of units of all products delivered to be extended at the base price for each product. The total 
of this extension then indicates the appropriate price bracket to be used in determining the net prices 
on this invoice. 
 
The first bracket of this price schedule, on the left, is the wholesale base price for each of the products. 
The second column of prices on HIP Dairies, price schedule reflects the net prices for products 
purchased where the extended price for all products delivered falls between $100.00 and $349.99. 
 
The remaining brackets in this price schedule reflect net prices when the wholesale customer 
purchases a larger quantity of products at a particular delivery. These brackets are usually referred to 
by reference to the lowest dollar amount which qualifies the customer for the prices in that bracket, 
e.g., the "$350 bracket" for the $350 to $599.99 bracket. 
 
The following is an example of how the net prices found on an invoice are established for a HIP 
Dairies wholesale customer being served from this limited service price schedule: 
 

100 units of one gallon Homo. milk @ base price of $2.06  = $206.00 
125 units of half gallon Homo. milk @ base price of $1.20  =   150.00 
  36 units of half pint yogurt @ base price of $.50 =     18.00 
  12 units of one gallon fruit punch @ base price of $.92 =     11.04 
Total extended base price for all products = $385.04 
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The total extended base price for purchases on the hypothetical delivery to the wholesale customer 
amounts to more than $350.00 and less than $599.99, thus qualifying this customer for net prices on 
the invoice for that delivery based upon the $350 bracket as follows: 
 

100 units of one gallon Homo. milk @ net bracket price of $1.80 = $180.00 
125 units of half gallon Homo. milk @ net bracket price of $1.10 =   137.50 
  36 units of half pint yogurt @ net bracket price of $.43 =     15.48 
  12 units of one gallon fruit punch @ net bracket price of $.90 =     10.80 
Net invoice price = $343.78 

 
The second hypothetical price schedule is for Competitor Dairy. This schedule is also a limited service 
bracket type price schedule.  
 
The second page of Competitor Dairy's written price schedule contains terms and conditions entitled, 
"Conditions for Limited Service". Competitor Dairy also has six conditions which must be met in order 
to qualify for the prices on this price schedule.  The first five conditions are the same as those 
contained in the HIP Dairies price schedule. However, the last condition provides for a shorter period 
of extended credit, 14 days instead of the 21 days provided by HIP Dairies. 
 
The only significant difference between the two hypothetical price schedules, beside the prices, is 
noted at the bottom of the first page. Competitor Dairy states, "All products above the double line are 
to be extended at list (base] price and the total amount establishes the net bracket price." Competitor 
Dairy does not permit purchases of fruit punch or orange juice to be used in determining the 
appropriate net bracket prices. The price extension process for determining net prices is the same as 
that discussed above. 
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HIP DAIRIES 
 
           Effective Date: 
           July 1, 2001 
 

Limited Service 
 
 

 (LS-010) (LS-011) (LS-012) (LS-013) (LS-014) 
 Wholesale 

Base Price 
    

      
Product $ 0.00 $100.00 $350.00 $600.00 $950.00 
 $99.99 $349.99 $500.00 $949.00 & More 
      
6 Gal. Disp. Homo. 
 

$12.00 $11.70 $11.40 $11.10 $10.80 

1 Gal. Homo. 
 

$2.06 $1.90 $1.80 $1.70 $1.60 

1/2 Gal. Homo. 
 

$1.20 $1.15 $1.10 $1.05 $1.00 

Qt. Homo. 
 

$.74 $.70 $.68 $.66 $.64 

1/2 Pt. Homo 
 

$ .28 $ .23 $ .20 $ .18 $ .15 

1/2 Pt. Cottage 
Cheese 
 

$.70 $.64 $.61 $.58 $.56 

1/2 Pt. Yogurt 
 

$.50 $.46 $.43 $.41 $.38 

      
      
      
1 Gal. Fruit Punch $.92 $.90 $.90 $.90 $.90 
Qt. Orange Juice $.90 $.85 $.82 $.82 $.82 

 
 
All products on this page are to be extended at base price and the total amount establishes the net 
bracket price. 
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HIP DAIRIES 

 
           Effective Date: 
           July 1, 2001 
 

Limited Service 
 
 
 

Conditions For Limited Service 
 
1. Minimum of Two Deliveries Per Week 
 
2. All Products Must Be Pre-Ordered 
 
3. Milk and By-Products Delivered At Same Time 
 
4. Products Delivered To One Delivery Point 
 
5. Only Leakers and Damaged Products May Be Returned For Credit 
 
6. Extended Credit May Not Exceed 21 Days 
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COMPETITOR DAIRY 
 
           Effective Date: 
           July 1, 2001 
 

Schedule No. L-1 
Limited Service 

 
 

 
 

L-1) (L-2) (L-3) (L-4) (L-5) 

 
 

List Price     

Product $ 0.00 $100.00 $350.00 $600.00 $950.00 
 $99.00 $349.99 $500.00 $949.00 & More 
      
6 Gal. Disp. Homo. 
 

$11.75 $11.45 $11.15 $11.05 $10.95 

Gal. Homo. 
 

$ 2.00 $1.89 $1.79 $1.65 $1.59 

1/2 Gal. Homo. 
 

$ 1.18 $1.14 $1.11 $1.07 $1.02 

Qt. Homo. 
 

$.72 $.71 $.70 $.68 $.66 

1/2 Pt. Homo. 
 

$.26 $.21 $.18 $.16 $.14 

1/2 Pt. Cottage 
Cheese 
 

$.68 $.65 $.62 $.60 $.58 

1/2 Pt. Yogurt $.50 $.47 $.44 $.42 $.40 
      
      
Gal. Fruit Punch 
 

$.91 $.89 $.87 $.85 $.85 

Qt. Orange Juice $.88 $.84 $.81 $.81 $.81 
      

 
 

All products above the double line are to be extended at list price and the total amount establishes 
the net bracket price. 
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COMPETITOR DAIRY 
 
           Effective Date: 
           July 1, 2001 
 

Schedule No. L-1 
Limited Service 

 
 
 
 

Conditions For Limited Service 
 

1. At Least Two Deliveries Per Week 
 
2. All Products Must Be Pre-Ordered 
 
3. Milk and By-Products Delivered At Same Time 
 
4. Products Delivered to One Point Only 
 
5. Only Damaged Products and Leakers May Be Returned For Credit 
 
6. Extended Credit May Not Exceed 14 Days 
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PRICE EXCEPTION LETTER 
 

 
CUSTOMER INFORMATION COMPANY INFORMATION 

 
ACCT. 
NAME:___________________________________ 
ACCT. 
ADDRESS:________________________________ 
                  
_________________________________________ 
ACCT. 
NO.:_____________________________________ 
DATE FIRST 
SERVED:__________________________________ 

 
SALES RES NAME:___________________________ 

 
COMPETITIVE INFORMATION 
 

1. COMPANY NAME:_________________________ 
 
2. NAME OF REP.: ___________________________ 
 
3. DATE OF OFFER:__________________________ 
 

 
 

COMPETITIVE PRICE AND CONDITIONS OFFERED 
 

1. Products Involved: ____________________________________________________________________ 

_______________________________________________________________________________________ 

 

2. Prices Or Price Schedule Offered: _______________________________________________________ 

_______________________________________________________________________________________ 

 

3. Conditions: __________________________________________________________________________ 

_______________________________________________________________________________________ 

 

Supporting Documents:  1. Competitor's Price Schedule______________________________________ 

2. Competitor's Letter Of Offer :  3. Customer's Statement ;  4. Other 

 

Company Action Taken:___________________________ Effective Date:_________________________ 

_______________________________________________________________________________________ 

_______________________________________________________________________________________ 

 

Exception Originated By: ________________________; Title:____________________________________ 

Date:  ______________________________________________________________ 

 

Exception Approved By:    _______________________; Title:____________________________________ 

   Date:  ______________________________________________________________ 

 

Subsequent Review Dates: _________;_________;_________;_________;_________;________;________; 

  By (Initials):  _________;_________;_________;________;_________;_________;________; 
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